The bill of lading contract and thetransfer of property under Greek, English and United Stateslaw
Zekos, Georgios |

Managerial Law; 1998; 40, 5; ProQuest Central

pg. 1

—

Volume 40 Number 5 1998

The Bill of Lading Contract
and the
Transfer of Property
Under Greek, English
and
United States Law

by Georgios. I. Zekos

Attorney at Law

Reproduced with permission of the copyright owner. Further reproduction prohibited without permissionyz\w\w.manaraa.com



Managerial Law

1. Introduction

The courts have developed rules for determining the exact point in time at which the
ownership of the goods or in the term which came into us the property in the goods
passed from seller to buyer. From this point on the goods were held at the buyer's risk
if they were accidentally damaged or destroyed he still had to pay for them at the
agreed contract price. The terms property and title were used interchangeably. The
term property adopted with respect to rights of third parties.

Under the laws of England and the United States of America the property in the
goods sold passes when the parties intend it to pass whether the delivery of the goods
did or did not take place. On the other hand under the Greek law the property passes,
as arule, only if the intention of the parties that property should pass is supported by
the actual delivery of the goods. This very considerable difference in the national
sales law is not helpful for the international trade.

The distinguishing feature of property rights is that they bind not merely the
immediate parties to the transaction, but also all third parties. The mere fact that the
property in the goods has passed to the buyer does not confer on him a good title
against third parties, nor does it confer on him the right to possession as against the
seller. What precisely are the consequences which flow from the passing of prop-
erty? A bill of lading is firstly an acknowledgement by a carrier that it has received
goods for shipment. Secondly the bill of lading is the contract of carriage and thirdly
if it is negotiable it controls possession of the goods!. It must be considered that the
prime function of a bill of lading as a document of title is in relation to the contract of
carriage. Aim of the analysis will not be a detailed investigation of the transfer of
property under a sales contract, but the investigation of the role of bills of lading in
the transfer of property.

2. English Law
Conflict of Laws and Passage of Property

English conflict of law rules determining the law applicable to an export contract are
now contained in the Rome Convention on the Law Applicable to Contractual Obli-
gations 1980, which was implemented in England in the Contracts (Applicable
Law) Act 19902. Property rights are not covered by the provisions of the Convention
because it covers only contractual obligations. However, a distinction should be
drawn between the proprietary effects of a contract of sale and the cause of that ef-
fect, namely the contractual duty to pass property.

Proprietary Effects

The established principle in English law is that <the validity of a transfer of a tangi-
ble and its effect on the proprietary rights of the parties thereto and of those claiming
under them in respect thereof are governed by the law of the country where the mov-
able is at the time of the transfer (lex situs)>3. The Rome Convention has no bearing
on this basic rule of the law of conflicts relating to the transfer of property. Hence,
the lex situs will determine the power of the seller to pass a good title and the acts re-
quired to cause property to pass, whether title passes to the transferee by mere agree-
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ment or whether delivery is necessary. Sections 16-18 of the Sale of Goods Act 1979
determine whether and when property has passed where the goods are situated in
England. The situs of the goods is difficult to be determined in international sale of
goods. The lex situs principle does not apply to goods in transit because of the com-
plex nature of international salest. Thus, the impact of the transfer of documents
upon transfer of property and the variety of fact situations make it difficult to estab-
lish a system which answers all problems of the conflict of laws in this areas. In fact a
few problems appear to have arisen regarding the establishment of the applicable
law. In commercial practice transfer of goods in transit has been achieved by means
of documents of title such as bills of lading.

Contractual Effects

Contractual rights are determined exclusively by the law applicable to the contract.
Hence, whether or not the seller owes the buyer a duty to pass good title is matter of
contract which is governed not by the lex situs but by the law governing the contract.
Sections 12-15 of the Sales of Goods Act 1979 govern the contractual duty to pass ti-
tle, about description, fitness for purpose, merchantability and sale by sample. How
is the decision that English law on sale of goods applies to a particular contract
reached? The Rome Convention gives the answer. According to that Convention ,
where a contract for the sale of goods contains a choice of law clause, the chosen law
will apply, except that freedom of choice of law is restricted by other provisions of
the Conventions.

In the absence of an express choice of law by the parties, the Convention directs
the courts to apply the law of the country of the party who is to effect the perform-
ance which is characteristic of the contract. Article 4.2 determines the conditions
which are taken into consideration in the establishment of the applicable law’. The
characteristic performance of a FOB and a CIF contract will be deemed to be the
place of shipment, an act usually carried out by the seller. Therefore, in the absence
of express choice, the contract of sale will be governed by the law of the place in
which the seller has his principal place of business. In cases where the seller ships
the goods, the place of shipment has been seen as the crucial factor in selecting the
applicable law where the parties had failed to choose a law in their contract®.

Choice of Law and Its Effect on the Transfer of Title

Parties may agree in the contract of sale that the proprietary effects of the contract
will be governed by a chosen law, which law might not be that which the forum's
conflict laws would apply. Are the proprietary effects of the transfer of the goods
governed by the law chosen by the parties or by the law indicated by the forum's
conflict rules? Can the contracting parties evade the rule in section 16 of the Sale of
Goods Act 1979 where ascertainment for the transfer of property in unascertained
goods is required? In effect, the question is whether section 16°of the Actisa manda-
tory rule under English law such that a choice of law clause seeking to avoid it would
be invalid . An indication of the approach which English courts might take is pre-
sented in Cheshire & North's Private law'® where the authors write that <the law of
the situs will not be applied if there is a mandatory statutory provision of English law
which the courts are required to apply; though it should be pointed out that it is very

nilin

Reproduced with permission of the copyright owner. Further reproduction prohibited without permissionyyww.manaraa.com



Managerial Law

rare for an English provision to be so interpreted>. Thus, where the parties choose by
contract the law governing the proprietary effects of their transaction, that choice
will prevail and section 16 could be bypassed.

Transfer of Property

Goods the subject of a contract of sale may be either existing goods owned or in the
possession of the seller, or future goods to be manufactured or acquired by him after
the making of the contract.. The property in specific or ascertained goods passes
when this is intended by the parties. The Sale of Goods Act 1979 lays down rules for
ascertaining their intention. The Sale of Goods (Amendment) Act 1995 refers to
pass of property in unascertained goods. Specifically section 20A regulates the
transfer of property as between seller and buyer to undivided shares in goods form-
ing part of a bulk. Additionally, section 20B specifies when it is deemed consent by
co-owner to dealings in bulk goods. Section 21 refers to sale by person not the owner
of the goods, where the buyer acquires no better title to the goods than the seller had.
In case that the owner precluded from denying the seller's authority to sell. Section
23 specifies the sale under voidable title!! which has not been avoided at the time of
the sale. In this case the buyer in good faith acquires a good title. However, these
rules are expressed to give way to a contrary intention, as where the parties in their
contract reserve a right of disposal, reserve title, or otherwise oust the rules.

Careful distinction must be drawn according to whether the contract goods are
specific or unascertained. The plaintiffs sold the telephones on terms that the docu-
ments would be delivered to the buyers against payment. In these circumstances the
property in the telephones did not pass until payment!2

Where there is an unconditional contract for the sale of specific goods in a de-
liverable state the property in the goods passes to the buyer when the contract is
made, and it is immaterial whether the time of payment or the time of delivery or
both is postponed!3, Thus, delivery of the goods is not necessary for the passing of
property. The property in unascertained goods cannot pass until they have been as-
certained and unconditionally appropriated to the contract in a deliverable state'4.
The best example of unconditional appropriation is delivery. Delivery and the pass-
ing of the property frequently do not occur at the same time, and thus it may be desir-
able for the contract to make express provision as to when the property shall pass.

Section 16 lays down the rule that property in goods cannot pass to the buyer
<unless and until the goods are ascertained>. If goods were packed and shipped to-
gether with other goods of the same type, then, before the Sale of Goods Amend-
ment Act 1 995,the property in any of them could not pass to the buyer before the
shipment had been separated. Shipment of unascertained goods forming part of a
larger quantity in bulk was not pass property!s. Furthermore, subject to section 20A,
the goods must be appropriated to the buyer as well. The process of allocation is
called appropriation. Thus, property passes to the buyer on unconditional appropria-
tion which means that the goods are allocated to the buyer without evidence tending
i to show that the seller intended to reserve the property. The passage of property in
goods has a direct impact on the creditors of insolvent parties to the contract of sale.
An undivided part of the cargo sold to the buyer does not become subject to the
claims of the buyer's general creditors if the buyer becomes insolvent while the
goods are in transit.

: -_________________________________________________________________________
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According to section 17: <1. Where there is a contract for the sale of specific or
ascertained goods the property in them is transferred to the buyer at such time as the
parties to the contract intend it to be transferred. 2. For the purpose of ascertaining
the intention of the parties regard shall be had to the terms of the contract, the con-
duct of the parties and the circumstances of the case. The section specifies the de-
mands of the law for the transfer of property where it is stated the specific agreement
of the parties contained in the contract for their intention of transfer. Delivery of the
goods is not demanded.

Section 18 lists the five rules for ascertaining the intention of the parties. The
first three regulate the passage of property in specific goods. Specific goods are de-
fined by section 61(1) of the Act as <goods identified and agreed on at the time a
contract of sale is made>. The fourth rule states the sale of goods on sale or return
terms. In the absence of a different intention the appropriation marks the moment at
which property in the goods passes from seller to buyers. Appropriation stated in
section 18 rule 5 that <Where there is a contract for the sale of unascertained or fu-
ture goods by description, and goods of that description and in a deliverable state are
unconditionally appropriated to the contract, either by the seller with the assent of
the buyer, or by the buyer with the assent of the seller, the property in the goods then
passes to the buyer; and the assent may be express or implied, and may be given ei-
ther before or after the appropriation is made>. Furthermore, unconditional appro-
priation is the act by which a seller allocates a particular parcel of goods to a
particular contract. Consequently, the act of appropriation will be an act performed
by the seller irreversibly identifying the goods as those sold to the particular buyer.
Subsection 2 of the rule 5 identifies an act of appropriation that <where, in pursu-
ance of the contract , the seller delivers the goods to the buyer or to a carrier or other
bailee or custodier ( whether named by the buyer or not) for the purpose of transmis-
sion to the buyer, and does not reserve the right of disposal, he is to be taken to have
unconditionally appropriated the goods to the contract>. Hence, in case of such
goods property would pass upon the shipment of the goods. So, either the sale con-
tract or the shipping documents, or both, will indicate an intention. Section 18 rule
5(3) and (4) as amended by 1995 Amendment stipulate the ascertaining intention of
the parties as well.

The effect of the section 19 is to enable the seller expressly to retain property in
the goods despite their ascertainment under section 16 and appropriation under
section 18. As an example in The San Nicholas!¢ the contract stipulated that property
would pass <at the permanent connection of the vessel., at loading port>.
Additionally similar clauses are typical in conratcts for the sale of 0il!7. Such clauses
are known as (reservation of title) or (Romalpa) after the case Aluminium Industrie
Vaasen v Romalpa Aluminium Ltd.1* where property was to pass when the buyer
paid all that is owing to the seller. The courts in England have recognised some Ro-
malpa clauses!®. The validity of such clauses depends on a number of criteria de-
pending on the extent to which title is sought to be reserved and the degree to which
the interests of third parties might be prejudiced by such reservation20.

Effect of Possession of Goods Under the Common Law

The law, prior to the Factors Act, as to the power of a person in possession of goods
to confer a title to them was stated by Blackburn in Cole v North Western Bank?!.
Any person in possession of goods could not confer on another any better title to the
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goods than he himself had. The possession of bills of lading or other documents of ti-
tle to goods did not, at common law, confer on the holder of them any greater power
than the possession of the goods themselves. Goods shipped by one who has no right
or property in them and he obtains and negotiates a bill of lading then his transferee
does not acquire any right to the goods or to possession of them.

There have been differences of opinion among learned judges as to the legal ef-
fect of a transfer of a bill of lading regarding the vesting of the property in the goods.
There was a view that where there has been a real transfer of the bill of lading, not a
mere handing to an agent, nor a possession obtained by a theft the property in the
goods, as well as the right to possession follows the bill of lading. The view now es-
tablished is that the bill of lading merely represents the goods, not the right to them
and that possession of it is only equivalent to a physical possession of them. The
right of property in the goods depends upon the transaction between the parties. It is
a question of the construction of the contract in each case at what stage the property
shall pass and a question of fact in each case whether that stage has been reached The
question whether the property in movables has passed under a contract is a question
of intention to be gathered from all the circumstances, the expressions made use of
in the contract, and also the surrounding circumstances. If the buyer has passed
documents of title such as bills of lading to the third party the seller's rights are de-
feated (Section 47). In Sewell V Burdic stated that the effect of an endorsement must
be ascertained, in each case, by reference to the intention with which was made.
Thus, the real endorsement of the bill of lading as an action means nothing. The ab-
sence of this power from the nature of the document means devaluation of its com-
mercial use A bill of lading is a symbol of the goods themselves. Delivery and
endorsement of a bill of lading is equivalent, concerning the passing of property, toa
symbolical delivery of the goods. Hence, the agreement between the original parties
determines the effect as between themselves of a delivery of the endorsed bill of lad-

ing

The Passage of Property and Bills of Lading

Practical consequences which flow from the mere passing of the property are as fol-
lows: a. If the property in the goods has passed to the buyer he will have a good title
to them if the seller becomes insolvent while the goods remain in the seller's posses-
sion. b. If the cargo is delivered subject to a reservation of title (or property) by the
seller, the seller may have a good title to the cargo should the buyer become insol-
vent. ¢. The right to sue a third party for damage to, or loss of, the goods may depend
on who has the property. d. The risk passes prima facie when the property passes. e.
The seller can only sue for the price if the property has passed. Passing of property
may have important results as between buyer and seller but its effect on third parties
-, seems to be minimal. In the International Carriage of Goods by Rail, Road and Air
the relevant Conventions state who is entitled to claim against the carrier, and the
rights under these Conventions do not depend on ownership of the goods22. The
Sales of Goods Act 1979 establishes the presumption that property in ascertained
goods will pass by appropriation through shipment. This presumption may be re-
sulted by ex¥press terms in the contract of sale or by the way in which the bill of lad-
ing is issued or negotiated. Article 19(2) states that: <Where goods are shipped, and
by the bill of lading the goods are deliverable to the order of the seller or his agent,

. e ______________________________________________________________________________________
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the seller is prima facie to be taken to reserve the right of disposal>. Thus, there are
three occasions:

Where the bill of lading is made out to the order of the seller
Where the bill of lading is made out to the order of the buyer
Where the contract provides for payment <case against document>.

These three sets of occasions establish assumptions upon which decisions are
arrived at by the courts. The decision of the courts will depend on a wide variety of
factors.

Where the bill of lading is made out to the order of the seller or his agent, sec-
tion 19(2) indicates a prima facie presumption that the seller intends to reserve the
right of disposal. So, the property in the goods does not pass on shipment. » - it would
do under section 18 rule 5(2). On the other hand, the fact that a bill of lar nade
out to the order of the seller does not preclude the passage of property on supment.
Hence, in case that the seller takes a bill of lading as agent of a buyer, or where a bill
of lading is made available to the buyer, property may pass on shipment notwith-
standing the fact that the bill of lading has been made out to the seller's order. In
HorstBiddell Bros. v E Clemens Co23 Kennedy suggests that property <passes con-
ditionally where the bill is made out in favour of the seller>. On the other hand the ef-
fect of section 19(2) is to stop property from passing rather than to pass property
conditionally. It seems that according to 19(2) where a bill of lading is made out to
the buyer's order, this would indicate that the parties intended property to pass on
shipment. On the other hand, where the seller took a bill of lading out to the buyer's
order, but retained possession of it until payment, it was held that property did not
pass on shipment of the goods, but on transfer of the bill of lading24. Where the con-
tract provides for payment <cash against documents> this is taken to be a sign that
the parties intend the property goods to pass on payment of the price2s. According to
Ginzeberg and Others v Barrow Haematite Steel Company?6 where the seller took a
bill of lading to his order under a contract stipulating for payment against docu-
ments, and where the seller then tendered a ship's delivery order to the buyer enti-
tling the buyer to take possession of the goods from the carrier, the delivery of the
goods to the buyer did not disturb the presumption the property was to pass on
payment of the price. According to English law the term <document of title to
goods> is used in two senses: a narrow common law sense and a much broader
statutory sense. In common law there is no definition but it is submitted that it means
a document relating to goods the transfer of which operates as a transfer of the
constructive possession of the goods and can operate as a transfer of the property in
them. In The Sanders Bros. V Maclean & Co?" is referred as symbolical and
constructive delivery. The court in Lickbarrow V Mason?® confirmed that
transferring a bill of lading meant transfer of the property in the goods to the
transferee Additionally a pledge of the bill can operate as a pledge of the goods29.
The statutory definition of <document of title> is stated in section 1(4) of the Factors
Act 1889 and is incorporated by reference in Section 61(1) of the Sale of Goods Act
1979. In the context of the contract of carriage the fact that the bill of lading is a
symbol representing the goods during transit has the following consequences:

10
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a. the holder of the bill controls the goods during transit. b. A lawful holder
of the bill has title to sue under the contract of carriage as if he had been an
original party to it. He becomes subject to liabilities under the contract only
when he takes delivery of the goods from the carrier. c. The holder is entitled
to delivery of the cargo at the port of discharge on presentation of the bill of
lading.

The bill of lading remains a document of title and a negotiable instrument as
long as the contract is not discharged. However, the bill of lading stands as a valid
document of title as long as it is based on a valid contract of carriage30. A bill of lad-
ing which states that goods have been shipped on board and which is either a bearer
or an order bill is adocument of title regarding to those goods. The unique character-
istic of the bill of lading is that delivery of the goods has to be made against surrender
of the document. On the one hand, it protects the holder of the bill in that it is a basic
term of the contract of carriage that the carrier must only deliver the goods against
presentation of the bill of lading. On the other hand ,such delivery discharges the
carrier from further obligations under the contract of carriage. Endorsement and de-
livery of the hill of lading will normally transfer the ownership in the goods covered
by it to the endorsee in relation with the following requirements:

1. The bill must be negotiable on its face. 2 The goods must be in transit at
the time of the indorsement. 3. The bill must be initiated by a person with
good title 4. The indorsement must be accompanied by an intention to
transfer the ownership in the goods covered by it.

As it is stated in the Prinz Adalbert3! possession of the bill of lading gives its
possessor constructive possession of the goods. So the carrier will deliver the goods
to the person in possession of the bill of lading whether as original shipper or a trans-
feree of the bill or as consignee. The carrier is not bound to deliver the goods except
on production of the bill of lading and is liable to the holder of the bill if he wrong-
fully delivers the goods to anyone else32. On the one hand since the Lickbarrow v
Mason it has been settled that the transfer of a bill of lading will operate to transfer
the transferor's property in the goods, if the transfer was made with that intention33.
On the other hand a bill of lading may operate as a transfer of constructive posses-
sion of the goods even though the property in the goods has already passed from
transferor to transferee. It means that a bill of lading may operate as delivery undera
contract of sale even after property has passed from seller to buyer34. The bill of lad-
ing is nota document of title if the goods have not been shipped3s. Furthermore, a bill
of lading as a document of title at common law possesses one of the attributes of ne-
gotiability that it is transferable by endorsement. <Received for shipment> bills of
lading are also transferable documents of title¢. However, in Diamond Alkali V
Bourgeois? the court refused to accept that received bills of lading were within the
scope of the Bills of Lading Act 1855. On the one hand according to Carriage of
Goods by Sea Act 1992 received bills of lading are regarded to be documents of title.
On the other hand a non negotiable bill of lading is not regarded as being a bill of lad-
ing (section 1(2) Cogsa 1992). This problem is bypassed by regarding non negotia-
ble bills of lading as seawaybills38. Through bills of lading are regularly treated by
banks on the basis that they confer equivalent rights upon the transferee to those con-
ferred by ocean bills of lading. Thus, through bills of lading should be seen as docu-
ments of title. On the other hand if the bill of lading makes the goods deliverable toa
named consignee it is not a negotiable document of title3? . Finally, the assignment
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of a non negotiable bill of lading passes to the assignee the right of possession of the
goods together with such property in the goods as the assignor had. There are cases
where the bill of lading is referred as negotiable. This term is translated in English
literature that it means merely transferable. On the other hand the accuracy in the use
of legal terminology should be the rule in any legal system. It is inconsistent to use
the mode of negotiability for documents which are not similarly negotiable instru-
ments. Especially in bills of lading documents used frequently and circulated in dif-
ferent countries. The transferee of a bill of lading in general acquires only such
interest as the transferor had, and does not take free from defects in the transferor's ti-
tle. On the other hand a lawful transferee of a bill of lading by making a further trans-
fer to a bona fide transferee can confer on the latter a title free from the shipper’s
right of stoppage in transit and any defect. This exception is now contained in sec-
tion 10 of the Factors Act 1889 and in section 47(2) of the Sale of Goods Act 1979.
Thus, the bill of lading becomes a negotiable instrument. It seems that the bill of lad-
ing is not borne as a fully negotiable instrument but in the process becomes a fully
negotiable instrument by its endorsement to any third party. On the other hand an in-
strument has to be fully negotiable in order to be endorsed as such. Additionally a
seller in possession of a bill of lading with the consent of the seller may be able to
confer a better title than he himself had. Of course the transfer of a bill of lading does
not pass property or title, or bar the right of stoppage in transit, unless value is given
for the transfer The transfer of a bill of lading operates to transfer the transferor's
property in the goods to the transferee if the transfer was made with that intention40.
It seems that the endorsement by itself as an action does not mean intention of pass-
ing of property. This means devaluation of the instrument as a document of title. The
transfer of a bill of lading for value is prima facie evidence of intention to pass prop-
erty4!. Hence, if the transfer is by way of pledge or security, the transferee will only
have a <special property> or security interest in the goods while the general property
will remain unaffected by the transfer of the bil 142. The contract of sale is the gov-
erning contract for the purposes of determining the parties' intentions in this respect.
Additionally, the Incoterms 1990 do not deal with the passing of property in goods.
By virtue of the endorsement, the new owner enjoys all the rights and obligations of
he previous owner, and the document serves as conclusive proof of transfer and
shipment (Carriage of Goods by Sea Act 1992). On transfer of the bill to the buyer,
the seller will lose his right to sue on the contract of carriage while, a delivery of the
goods to the buyer, the bill of lading will cease to be a document of title. The lawful
holder of a bill of lading is defined as a person in possession of the bill of lading in
good faith and as a holder of the bill of lading will obtain title to sue only provided
that he became holder of the bill in pursuance of contractual or other arrangements
made before the bill ceased to be a negotiable document of title (section 2.2a). The
transfer of a bill of lading to a third party was held to be inoperative when the prop-
erty had already passed to the buyer43. So, every holder has to investigate the real
situation regarding the ownership of the goods before accepts any bill of lading
which means the transformation of the bill of lading into a useless paper, regardless
of the liability of the carrier and the means of defence which the holder of the bill of
lading has in order to sue the carrier. The lawful holder of a bill of lading which is no
longer a transferable document of title can sue the carrier providing that he become
the holder of the bill in pursuance of arrangements made before the bill ceased tobe a
transferable document of title. Furthermore, according to section 2(2) of COGSA
1992 possession of the bill of lading no longer gives a right to possession of the
goods. The case where delivery of the goods has been made and the case where the
goods are destroyed covered by these section, despite that there is no definition

12
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about it in the Act. Otherwise the bill of lading is not representative of the goods.
Hence, any future holder of a bill of lading has to investigate even if the goods are in
' possession of the carrier. When the seller of goods has a voidable title to them the

buyer acquires a good title to the goods provided he buys them in good faith and
without notice of the seller's defect of title. In the Argentina case4 there was a resale
. and a transfer of the bill of lading by a fraudulent buyer. Where by the bill of lading
the goods are deliverable to the order of the seller, then the seller retains the right of
disposal. On the other hand even though by the bill of lading the goods are not in
terms deliverable to the order of the seller, the seller should retain the documents, in-
cluding the bill of lading, until payment. A mere appropriation of goods to the con-
tract will not pass the property4s.

Payment of only part of the price does not entitle property to pass#. Although
section 47 only talks of a transfer of a document of title, it has been held that it ap-
plies also where the documents are issued by the seller to the buyer and transferred
by the latter to a third party in good faith and for value4?.

3. United States Law

Uniform Commercial Code

The general law governing the sale of goods is article 2 of the UCC. Article 7 of the
UCC (Uniform Commercial Code) is a consolidation, there is no section defining its
scope, and revision of the Uniform Warehouse Receipts Act, and the Uniform Bills
of Lading Act and contains also the provisions of the Uniform Sales Act relating to
negotiation of documents of title. It combines under the single concept of document
of title a wide variety of instruments which have the common element of standing
for or representing the title to property. Bills of lading are documents of title (UCC
1- 201:80) which, if negotiable, can be negotiated under article 7. It applies to intra-
state shipments while interstate shipments being governed by the Federal Bills of
Lading Act*®. So, bills of lading covering exports are governed by the Federal Bills
of Lading Act. The transfer of title, while it remains the characteristic element of a
sale, has little significance in determining the rights of the parties as between them-
selves. The code itself determines the question of when, where and who acquires ti-
tle and UCC 2-401 deals with the transfer of title under the express agreement of the
parties, under a contract calling for physical delivery of the goods or not calling for
their physical delivery. There is an adoption of the <specific issue> approach and the
law deals with each specific question, such as the buyer's ability to pass title to a third
party, the passing of risk, liability for the price etc., without reference to the passing
of property. [t deals with the effect of identification of goods and a reservation by the
seller of a property or security interest and the revesting of title in the seller. After the
seller who retains title until paid has delivered the goods to the buyer his interest
' therein is a security interest and the extent and effect of that interest is dependent
upon article 9. According to UCC 2-401 title cannot pass to the identification of the
goods to the contract. Title will pass in any manner and absence of explicit agree-
ment, that it will pass at the time and place at which seller completes his performance
with reference to the physical delivery of the goods. This is described as a step by
step performance of the contract®. The provisions of the 2-401 are subject to modi-
fication by the explicit agreement of the parties. Title passes to the buyer who is the
person dealing with seller regardless if somebody else pays for the goods>°. If either
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the agreement of the parties or another provision of the Code provides a conclusion
other than that which would be reached under 2-401 the latter section does not con-
trol. Looking at the transfer of goods in the light of a “transactional concept” we see
that other forms of contracts can fall within the scope of article 2. The term “transac-
tion in goods” is broader than the term sales" which is defined as a transfer of title to
goods. So, The provisions of article 2 are not to be confined to title transfering trans-
actions unless the context so requires. On the other hand some courts have con-
cluded that the provisions of article 2 are limited to the sale of goods, since the lan-
guage of the code refers only to sales and sellers®!. On the other hand most courts
have not embraced this narrow approach and have applied article 2 to nonsale trans-
actions in goods®2. Although construction contracts are not within the scope of arti-
cle 2, they will be governed by article 2 where both parties regard the transaction as
a sale®. The identification of goods to the contract has both a positive and a nega-
tive aspect. The buyer acquires a special property in the goods upon the identifica-
tion, unless it is explicitly agreed otherwise. This special property is less than title
when the physical movement of the goods or the transmission of documents is nec-
essary for delivery under the contract no title passes before delivery is made. When
there is a definite contract relating to existing identified goods title will pass to the
buyer at the time of the transaction. No title can pass under a contract for sale before
goods have been identified to the contract™. The fact that the assets of a business are
not identified at the time of contracting does not prevent title from passing to the
buyer taking possession of them>’. Title does not pass at the time of the transaction
when the goods are future goods. As long as the goods come into existence and iden-
tified title to future goods will pass when the seller does an act in satisfaction of his
delivery obligation under the contract Title passes when the seller makes the neces-
sary delivery of goods or documents in performance of his obligation under the con-
tract. However, since principles of equity are preserved the seller is estopped to deny
that the buyer acquired title to the goods at the time that the seller purported to make
a present sale thereof to the buyer Additionally a good faith purchaser can acquire ti-
tle by estoppel*®. On the other hand the parties may agree that title should not pass
until insurance binders have been obtained and a mortgage has been assumed>’. Fur-
thermore, the title to goods does not pass to the buyer at the time of the transaction
when it is expressly agreed that the seller should give the buyer a bill of sale after be-
ing paid. The reservation by the seller of title creates only a security interest *%. In the
absence of an express statutory requirement of a bill of sale such a document is not
essential to a transfer of title to goods®”. In case that the buyer holds a bill of lading
from the seller does not establish that the buyer is the owner of the goods®. A docu-
ment which does not identify the goods which are sold and contains no language
which permits identification of the goods sold cannot become a bill of sale and it
conveys title to nothing®!. An agreement to deliver a bill of sale meant that title was
to pass by the bill of sale and the bill of sale performed the function of transferring ti-
tle. On the other hand if the seller retained possession of the goods did not bar con-
cluding that title had passed to the buyer. Furthermore if the goods are still in the
possession of the seller, he may assert his unpaid vendor's lien against the goods.
The seller can stop delivery to the buyer (UCC 2-705) or reclaim the goods on dis-
covery of the buyer's insolvency (UCC 2-702 (2)). The passage of title to the buyer
can in some cases be set aside. This may be done by the buyer by 1. Making a justi-
fied revocation of acceptance 2. Rejecting or refusing to receive or retain the goods.
In this case the retransfer of title takes place by operation of law. Under UCC the title
passes with respect to existing, identified goods at the time of the transaction. With
respect to unidentified and future goods, it typically passes when the seller has com-
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pleted the performance required by the contract. In the absence of a contrary inten-
tion the transfer of title is equated to delivery of possession®2. Delivery of the goods
in the manner required by the contract or agreement is very strong evidence that title
to the property has passed. Delivery and transfer of possession are not synonymous.
So when it is clear that the parties did not intent that title should pass to the buyer
when the goods were delivered to him, delivery does not pass title®>. If the contract
involving transportation is a shipment contract the title passes to the buyer on the
making of a proper delivery to the carrier unless there is proof of contrary intent of
the parties. If delivery is required at the destination, title passes on tender there. A
sale is a transfer of ownership, ownership and title are words used interchangeably,
and a conveyance of the property interest in the goods for a price. The seller's ability
to prove that title exists in the buyer depends upon the ability of the seller to convey
the goods. A thief is not capable of transferring a reliable title to personal property
which he has stolen®. The purchaser of stolen property, in good faith and for value,
receives no better title than the thief himself has to give. As it is stated above title
cannot pass prior to the time that the goods are identified to the contract. So, identifi-
cation of the goods to the contract is an absolute prerequisite of the passage of'title.
However, title and identification are not synonymous nor are necessarily simultane-
ously interchangeable. Where there is failure by the parties to identify the goods to
their contract, there is no sale. The identification of existing goods confers at the
same time a special property interest in those goods upon the buyer. A special prop-
erty interest does not mean necessarily title. It should be noted that identification of
the goods determines the first point of time at which title may pass. Identification
has to occur either before, or simultaneously with the time when the goods are put
into the possession of the buyer. The time and place of the passing of title can depend
upon the intention of the parties to a particular transaction. The fact that a transaction
is never completed does not mean that title to the goods had not passed. In the ab-
sence of an express contract provision, breach by the buyer does not revest title of
the goods in the seller®. The delivery is merely one test to help determine and if it is
deferred ,the evidence would be strong that no title has passed between the parties®®.
Moreover, determination of the intent of the parties in the matter regarding when ti-
tle passes is a question of fact for the jury®”. The intention is disclosed by the contract
of the parties, common usage of the trade in the goods in which they are dealing, and
by the circumstances surrounding the transaction. If the contract provides for a de-
livery at the destination of the buyer, title does not pass until such delivery is made.
Title to the goods which are subject matter of the sale passes upon the tender of de-
livery at the contract destination. In a shipment contract, where goods are to be trans-
ported and delivered by a carrier the seller's delivery is complete when the carrier de-
livers the goods to the possession of the buyer. Carrier is not defined in the code. On
delivery to the carrier title passes to the buyer and the seller retains merely a security
interest in the goods. According to a shipment contract delivery is tendered at place
of shipment, risk of loss then moves to the buyer and the goods must have been de-
livered to a carrier (UCC 2-509 (1)a ). However, a shipping direction must not be
confused with an order to deliver to a specified location. An agreement which is
<fob point of shipment> title will pass upon the delivery of the goods by the seller to
the carrier. Negotiable bills of lading seems that they are not intended to be used with
incoterms FOB shipments. On the other hand where goods are shipped CIF title will
pass to the buyer upon delivery to the carrier as to those goods which are conforming
to the contract. Thus, the obligations, costs, and risks of seller and buyer are different
under FOB, than they are under CIF terms under which the contract has been con-
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cluded. There is a conflict between UCC and the CISG (Convention in Contracts for
International Sales of Goods) relating to the commercial terms that provide rules for
delivery terms in a contract for the sale of goods. There are no detailed rules on the
meaning of individual terms and the drafters of the CISG could rely upon a written
formulation of industry understanding on the meaning of such terms. The written
formulation is contained in Incoterms published by the International Chamber of
|Commerce. The Incoterms 1990 have made the definitions of commercial terms
substantially different from the UCC definitions of similar terms. Article 2 of the
UCC is itself currently being revised. Since the ICC is a non-governmental entity,
incoterms is neither a national legislation nor an international Treaty. Thus, inco-
terms cannot be the applicable law of any contract. It could be said that it is a written
form of custom and usage in the trade. Therefore, an express reference to incoterms
will supersede the UCC provisions and United States courts have held so%. But if
there is no express term then the UCC is the governing law rather than the CI SG. In-
coterms can still be applicable as a “usage of trade” under the UCC (UCC 1-205).
Incoterms and American domestic practises are not identical. The 1990 Incoterms
does not have any provisions on when title to the goods passes from the seller to the
buyer69. Therefore, when title issues arise the courts have to turn to the UCC for ap-
plicable provisions. Therefore, when title issues arise the courts have to turn to the
UCC for applicable provisions. Title issues are resolved by the parties' agreement or
by the applicable law. But the Incoterms 1990 are the most widely recognised sets of
non statutory definitions for foreign trade. The revised article 2 ofthe UCC includes,
as the old one did, provisions that govern the passing of title (UCC 2-510, 2-401, 7-
502). Ifthe parties enter into an agreement whereby a delivery is to be made without
moving the goods, either requiring the seller to deliver a document of title, in which
case title will pass at the time and place he delivers that document, or the seller in not
required to deliver any documents and the contract is silent, then the identification at
the time of the conclusion of the contract means pass of the title at that time. Hence,
the delivery of papers or documents may or may not be significant in determining
when title passes. On the other hand when the transaction is a dealing in documents
rather than in the goods, the transfer of title, as it is mentioned above, to the buyer oc-
curs at the time and place of delivery of the documents by the seller. In case that the
goods are in the possession of a bailee or some other third party where the seller has
notified the bailee that he is to surrender possession of the goods to the buyer, that
seller has made a delivery to the purchaser and title has passed to him. Although
where goods are to be delivered without being moved, tender requires that the seller
either tender a negotiable document of title covering such goods or procure ac-
knowledgment by the bailee of the buyer's right to possession of the goods. How-
ever, the buyer's rejection will automatically revest title in those goods in the seller.
A seller’s statement that no titie in goods can pass where there has been a dishonour
of a check given for the purchase price has been rejected by the courts applying the
code™, So, if the seller has given unrestricted possession of the goods to the buyer
then title will pass to the buyer which cannot be revested to the seller upon the subse-
quent dishonour of the buyer’s check. The transfer can pass a good and valid title to
the goods which are sold even though his own title is voidable when the goods are
purchased by a good faith buyer and for value.

Conflict of Laws and Bills Of Lading

The bill of lading as the contract of carriage presents the same difficult choice of law
problems of the area of contracts. Any dispute on issues of contract are determined
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by the law which is chosen by the contracting parties This principle is stated in sec-
tion 186 of the Restatement on Conflict of Laws’'and it is applicable to all contracts
and all issues arising out of them. According to section 187 <the law of the state cho-
sen by the parties to govern their contractual rights and duties will be applied>">. The
parties' choice of law is expressed in their contract itself and not in any document
which is merely evidence of it”’. The Carriage of Goods by Sea Act 1936 (COGSA)
governs all issues of the contract of carriage and the relation between the parties
where a bill of lading is issued as the contract of carriage™®. The US Carriage of
Goods by Sea Act applies to shipments both inward to the US and outward from the
US in foreign trade, regarding the carrier's liability for loss or damage to cargo, in-
stead of outward only, as in most other Hague Rules nations’. Such legislation vio-
lates the principle of comity of nations and the basic principles of conflict of laws.
By the principle of comity, courts in one country will respect the law and judgments
of other countries, with the expectation that this respect will be reciprocated”®. On
the other hand the US courts by applying Cogsa bring a uniformity and certainty
concerning the liabilities of the carrier. What law will the courts of foreign countrie-
sapply to disputes arising under bills of lading issued in the United States is not clear.
The Act supersedes the normally applicable lex loci contractus. When Cogsa ap-
plies to the bill of lading contract as a matter of law then foreign choice of law
clauses contained in bills of lading are per se invalid”’. On the other hand when
Cogsa is applicable only because it has been incorporated by reference in the bill of
lading, then the forum selection clause contained in the bill of lading is enforceable
and the Bremen’® test is app]icable79. The US supreme court in a recent case decided
that a clause in a bill of lading which requires arbitration in a foreign country is not
invalid in all circumstances under the Carriage of Goods by Sea Act®. Aim of
COGSA 1936, which has implemented the Hague Rules, was to establish standard-
ised minimum liabilities which must be assumed by the carrier. Whether a bill of
lading is negotiable is determined by the law of the place its issue®'. On the other
hand what contractual rights and duties are succeeded to by the person to whom the
bill is negotiated are determined by the law of the place of the purported negotiation.
The rights acquired by negotiation of a bill of lading issued in US for the purposes of
interstate or foreign commerce are governed by the Federal Bills of Lading Act 1916
(Pomerene Act)®. Bills of lading issued abroad are not governed by the Pomerene
Act and the rights acquired by negotiation will be governed by the law of the state in
which the negotiation took place®. The ocean carrier's rights and obligations in re-
gard to delivery of cargo carried to a US port from a foreign one, absent an effective
choice of law clause in the bill of lading, are subject to determination under the gen-
eral maritime law of the U5*. US courts may draw on relevant federal and state stat-
utes including the Pomerene Act and article 7 of the UCC. The bill of lading func-
tions as a document of title which means that title to goods covered by the bill is
<merged> or <embodied> in the document. The commercial utility of bills of lading
based on the application of the merger doctrine and it enables merchants to deal with
goods during the period of transit while the cargo is incapable of physical delivery.
The transfer of property interests in goods by transfer of documents of title has been
explained by two theories. According to the common law view the document repre-
sents the goods and the endorsee of the bill acquires those proprietary rights that the
endorser could have transferred him by an actual delivery of the goods. So, posses-
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sion of the bill of lading does not mean anything else than the actual possession of
the goods. On the other hand under the mercantile view the bill of lading is compared
to the bill of exchange and by its negotiation the endorsee can receive a better title
than the endorser had or than he could have given by delivering the goods. Congress
by enactment of the Pomerene Act declared that bills of lading are fully negotiable
instruments® . Therefore, the mercantile theory goes beyond the doctrine of merger
and invests bills of lading with broad negotiability®*. As McCarthy stated in order
the doctrine of embodiment to work effectively, dealing with the document must be
the exclusive mode of dealing with title to the goods®’. Thus, every buyer and banker
must be certain that the title he obtains though a documentary transaction will not be
subject to attack by someone claiming an inconsistent property interest derived from
a dealing with the cargo while it is covered by a bill of lading. The carrier is made li-
able to any party injured by his misdelivery of the goods or by his failure to cancel a
negotiable bill of lading upon the delivery of the goods. The first question which
arises is which is the law determining whether a bill of lading embodies title to the
goods. According to the Restatement <whether the title to a chattel is embodied in a
document is determined by the local law of the state where the chattel was at the time
when the document was issued>". The section does not state the extent to which title
to a chattel is embodied in a document. The law of the place where the bill was lo-
cated when negotiated will determine the transfer of title to the goods by the negotia-
tion of a bill of lading. In Barrett® case there was an argument first that the law of the
jurisdiction in which the goods are located governs questions involving the creation
and transfer of property rights in those goods. Second since the bill of lading embod-
ied title to the goods, the law of the situs of the document should govern the validity
of the transaction. It is established that where no documents of title are involved the
creation and transfer of property rights in chattels are governed by the law of the
place where the goods are located™.

It has been said that the proprietary effect of a transfer of a bill of lading cover-
ing the goods should be governed by the law of the situs of the goods. It is difficult to
locate the situs of the goods while they are in transit. Additionally it cannot be ap-
plied the lex loci destinationis rule to goods in transit when the destination is not pre-
scribed in the bill of lading. The law of the place of negotiation govern the proprie-
tary and the contractual aspects of negotiation’'. while the cargo is on the high seas
and is represented by bills of lading, the situs of the documents is more ascertainable
than that of the cargo and so the jurisdiction which has effective control over title to
the cargo is that in which the documents are situated. The legal relations arising from
a particular transaction will be governed by the law of the place where that transac-
tion takes place. Since the Pomerene Act does not apply to bills of lading issued in a
foreign country for shipment to the US, the negotiability of such bill of lading de-
pends on the law of the country of issue. The piece of paper on which the bill is writ-
ten becomes indispensable and the goods are locked up in the bill in the same way
that the debt is merged in the instrument. Rights acquired by negotiation will be de-
termined by the law of the jurisdiction where the negotiation took place. Hence,
while the holder is protected by his possession of the instrument, the obligor is also
protected by the rule which allows him to pay any holder. A bill of lading issued to a
person who has no title to the goods does not cut off the true owner. The true owner
can replace the goods or the bill of lading from the carrier or anyone into whose pos-
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session the goods may have come, good faith purchaser or not. The question is the
validity of the bill of lading. Courts will look to the law of the jurisdiction where the
bill was issued.

Bills of Lading in US Law

Bills of lading stand as the substitute and representative of the goods described
therein92. The legal title to the goods as well as the right to control their delivery
passes by the endorsement of the bill of lading®. In the Telegraph v Gorton® case
stated that the transfer of a bill of lading carries with it the legal title to the property
described in it. On the other hand whether the title to personal property passes or not
is dependent upon the intention of the parties as appears from the contract of sale%
without actual delivery%. Hence, according to Fry v United States5” case the legal ef-
fect of a bill of lading is to vest the ownership of the goods in the consignee®8 unless
the contrary is shown by the bill of lading itself or by extrinsic evidence. The transfer
of the ownership as well as of the right of possession is made as effectual by the
transfer of the bill as it can be by a physical delivery of the good?. The delivery of
the goods from a ship must be according to the custom and usage of the port, and
such delivery will discharge the carrier of his responsibility1%0. An order bill of lad-
ing must be properly endorsed in order that physical possession thereof can justify
delivery101. The right of the shipper to stop the delivery of the goods in transit contin-
ues until the carrier has finally delivered them to the consignee!02. The concept of
due negotiation of a document oftitle parallels the concept of the negotiation of a ne-
gotiable instrument to a holder in due course, and results in the acquisition by the
holder of greater rights than he would possess by a mere negotiation not constituting
a due negotiation, or by a mere assignment of the document. Where the transfer of a
negotiable document fails as a negotiation because a requisite endorsement is
forged, the buyer in good faith and for value has less rights than if he had purchased
the goods themselves (UCC 7-504). Transferee of order bill of lading not endorsed
by person to whom carrier undertook to deliver goods, took no better title than trans-
feror. A non negotiable bill of lading may be assigned or transferred by delivery and
the transferee acquired against the transferor the title to the goods, subject to the
terms of any agreement between them103. Thus an assignee of a straight bill of lading
stands in the shoes of his assignor1%4 A holder in due course (UCC 3-302) is a holder
who takes the document for value in good faith and without notice that there is a de-
fect such as it is overdue or has been dishonored. So, a negotiable document of title is
<due negotiated> when it is negotiated to a person who purchases it for value in
good faith without notice of any defense or claim against the document. Further-
more, the presence of a name in a negotiable bill of lading of a person to be notified
on arrival of the goods does not limit the negotiability of the document!05. The origi-
nal party who receives a negotiable document of title in return for the goods can hold
the document by due negotiation. The holder acquires title to the document and title
to the goods. Hence, the bill of lading stands for goods, and its transfer transfers title
to goods!%. On the other hand where there is a transfer of a negotiable instrument but
the transfer is not a due negotiation or the instrument is non negotiable the transferee
acquires the title and rights which the transferor had. A buyer to whom title to the
goods passes on their delivery to the carrier and to whom the bill of lading is issued is
aperson entitled to the possession of the good197. The title to goods in transit is trans-
ferred by sale and endorsement of the bill of lading108. Consignor using an order bill
of lading loses control over goods and person acquiring a bill of lading obtains good
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title as against owner, his vendee or creditors'9?, Anyway if a bill of lading is nego-
tiable, it controls possession of the goods and is one of the indispensable documents
in financing the movement of goods and merchandise throughout the world!10. The
retention of title by the seller through the form of a bill of lading is only for the pur-
pose of giving security for the payment of the price!!!. Even though a negotiable bill
of lading is involved, transaction is not a sale of goods held by a bailee which are not
to be transported, in which situation, title and risk of loss would pass upon receipt of
the negotiable document of title. The holder acquires title to the document and title
to the goods represented by the document.

4. Greek Law

The function of the bill of lading as a document of title is regulated by articles 978 of
the Civil Code and article 172 of the Private Maritime Code!!2. According to article
978 in case that the goods are represented by documents of title such as bills of 1ad-
ing stored in warehouses, their transfer of property can be achieved by transfer of the
document of title. Regarding bills of lading article 978 is supplemented by article
172 where it is stated that the transfer of the bill of lading, concerning the proprietary
rights, has the same effect as the transfer of the goods themselves.

Greek conflict of law rules determining the law applicable to an export contract
are now contained in the Rome Convention 1980 which came in force in April
1991113 Therefore, contractual effects of the contract will be decided by its rules. On
the other hand proprietary effects will be decided by the <lex rei sitae>. If the goods
in transit-are covered by a bill of lading , then the <lex cartae sitae> will decide the
transfer of the proprietary rights.

The function of the bill of lading as a document of title is explained by the fol-
lowing theories. First the theory expressed by Heymann!4, according to which as
soon as the goods represented by the bill of lading have been accepted by the carrier
then the transfer of the property is achieved by the transfer of the bill of lading and a
parallel intention of passing the property regardless if the goods are in hands of the
carrier or not. Second according to the <streng relative theorie> expressed by Hell-
wing!15 the transfer of property is achieved in accordance with the rules for the trans-
fer of property of movables regardless of the transfer of the bill of lading because the
bill of lading merely represents the goods. Then what is the use of article 978 which
specifies the way of transferring property of goods represented by a document of ti-
tle. Third in accordance with the <representative theory> which has been accepted
by the Greek law, the bill of lading functions as a document of title for the transfer of
property as long as goods are in possession of the carrier. Otherwise the transfer of
the bill of lading does not mean transfer of property when there is an intention of it.
There is no distinction between order bills of lading and non negotiable bills of lad-
ing regarding their function as documents of title. Additionally bills of lading are
documents of title as long as there is a loaded cargo represented by them. The bill of
lading keeps its function as a document of title until the delivery of the cargo to its
destination as along as the goods are in possession of the carrier. The transfer of the
bill of lading to its holder, according to the way of endorsement which depends on its
form, is necessary for its function as a document of title. The legalisation of its
holder of course is necessary for its documentary function. Moreover, according to
article 1034 of the Civil Code for the transfer of property of movables, in addition to
the contract of sale, there is a need to have agreement regarding the transfer of prop-
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erty (intention of passing the property and simultaneously delivery of the movables.
Therefore, merely agreement of the parties for the transfer of the property is not
enough but there is a need for the delivery of the possession of the goods themselves
in order to have passing of the property. Thus, in Greek law there is a need to have a
sales contract, ebraymatos agreement for the intention of the transfer of the property
and delivery of the goods in order to have transfer of the property. Endorsement of
the bill of lading passes to the endorsee, together with constructive possession of the
goods, such property in the goods as the endorser intends to pass. The endorser's in-
tention is ascertained by the examination of the nature of the transaction between en-
dorser and endorsee. The effect which a transfer of a bill of lading contract
concerning property rights has it depends upon the terms of the sale contract. The
endorsement of the bill of lading passes to the endorsee the right to possession of the
goods together with such property in the goods as the endorser intents to pass. Thus,
the endorsement by itself means nothing regarding the transfer of property. There is
a need to look to other documents in order to find out the intention of the parties. On
the other hand for a third party in good faith the kind of endorsement determines the
kind of proprietary rights which are transferred. Thus, a third party in good faith gets
title on the goods if he is holder of the bill of lading in accordance with a series of
endorsements regardless if the bill of lading has been stolen. On the other hand if the
goods are not any more in possession of the carrier, then the function of the bill of
lading as a document of title is nullified. The intention of the parties to transfer the
bill of lading merely as pledge should come out from the wording of the
endorsement. Otherwise, the endorser cannot suggest against any third party in good
faith that the endorsement of the bill of lading was merely a pledge or a security
transfer. In this case the holder in good faith of an order bill of lading and legalized
by a series of endorsements gets a good title even if the bill of lading was stolen or
lost. On the other hand the holder of a non negotiable bill of lading does not get title
because article 80 of the Degree of the 17-7-1923 in relation with article 16(2) of the
Law 5325/32 of bills of exchange is applied only to order bills of lading which are
negotiable. Received bills of lading are not regarded as documents of title as long as
the goods are not shipped. The bill of lading continues to be a document of title as
long as the goods are in possession of the carrier or his representative in a warehouse
during the time of its transfer. If the carrier gets possession of the lost goods again,
then the bill of lading acts retroactively as a document of title. Parties can agree by
incorporating a clause in their sale contract or in their agreement where their
intention for the transfer of property is expressed that property will be kept by the
seller until a specific time or property will be transferred after the meet of some
conditions. The clause must be inserted in the sale contract but it must be agreed at
least during the agreement about the transfer of property. Any agreement about
retention of property is void after the conclusion of the real (ebraymatos) agreement.
There are many occasions in Greek law, which will not be analyzed here, where the
seller can keep property of the goods despite of the fact that the goods are in the
possession of the buyer.

5. Conclusions

As mentioned above there was a view that where there has been a real transfer of the
bill of lading, the property in the goods and the right to possession follows the bill of
lading. At the moment the bill of lading merely represents the goods and even this is
questionable now (section 2(2) Cogsa 1992). Does the transfer of a bill of lading
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mean transfer of the property regardless of the parties intention? The bill of lading as
a fully negotiable instrument means transfer of the property as well regardless of the
parties intention. This of course happens when and if the bill of lading is a fully ne-
gotiable instrument as mentioned above. The only think which is firmly connected
with the holding and transfer of the bill of lading is the liability of the carrier against
the holder of the bill of lading. The connection of the function of the bill of lading as
a document of title and the possession of the goods, which are supposed to be repre-
sented by the bill of lading, by the carrier puts in doubt even the notion that the bill of
lading is representative of the goods. Do by the circulation of bills of lading sell
merely liabilities of the carrier than goods represented by the bill of lading ? So, if
somebody was interested in the actual goods represented by the bill of lading, he
could not be sure that in fact the holding of the bill of lading was the substitute and
representative of the referred in the content of the bill of lading goods. Of course the
goods must be shipped in order the bill of lading to be a document of title. Addition-
ally, the bill of lading has to be the contract of carriage as well. Delivery and en-
dorsement of a bill of lading is equivalent, concerning the passing of property, to a
symbolical delivery of the goods. Among the three legal Systems there is acommon
view that in many occasions bills of lading are fully negotiable instruments. The
commercial utility of bills of lading based on the application of the merger doctrine
and it enables merchants to deal with goods in transit. As long as the goods repre-
sented by the bill of lading have been accepted by the carrier, the transfer of the bill
of lading should mean, as mandatory law, transfer of good title to any third party re-
gardless if the goods are still in hands of the carrier and until their delivery and can-
celing of the bill of lading. Of course the intention of the parties expressed by the
used kind of endorsement should be taken into consideration. So, if the endorsement
ofabill of lading is made for reasons of pledge then the goods represented by a bill of
lading are pledged. It seems that what has remained unattached regarding the func-
tion of the bill of lading as a document of title is the connection of the holding of the
bill of lading and the liability of the carrier.
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